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IN THE UNITED STATES DISTRICT COURT FER1?7 i9
FOR THE NORTHERN DISTRICT OF OKLAHOMA 1393

Rl chard M, L
awr
- DIST w‘a”ggUCfgrk

DT oF D"IWOM&

LARRY KELLEY, Nominee,
Plaintiff,

V. Case No. 92-C-472-E

STATE BANK & TRUST, N.A.,
Defendant,

THE RESOLUTION TRUST CORPORATION

AS RECEIVER FOR FIRST FEDERAL

SAVINGS & LOAN ASSOCIATION OF
COFFEYVILLE, KANSAS,

R I i N e e P S T

Intervenor.

ORDER_OF DISMISSAL
This matter is before the Court on the parties' Stipulation for Dismissal
Without Prejudice. The Court, having reviewed said Stipulation and being fully
advised in the premises, finds that all claims asserted in this matter by ‘or on
behalf of State Bank should be dismissed without prejudice.
IT IS THEREFORE ORDERED that all claims asserted herein by or on

behalf of State Bank are hereby dismissed without prejudice.

TANT 0iy

UNITED STATES DISTRICT JUDGE



APPROVED:

7t

JOHN H. TUCLKER, OBA #9110

L. J. FULTON, OBA #3177

RHODES, HIERONYMUS, JONES, TUCKER & GABLE
2800 Fourth National Bank Building

Tulsa, Oklahoma 74119-5430

Attorneys for Plaintiff, LARRY KELLEY

Aeodh f—r

TONY W. HAYNIE, OBA #11097
SEAN H. McKEE, OBA #14277
CONNER & WINTERS

2400 First National Tower

15 East Fifth Street

Tulsa, Oklahoma 74103-4391

Attorneys for Defendant,
STATE BANK & TRUST, N.A.

REED, OBA #7466
R. MARK PETRICH, OBA #11956
HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.
4100 Bank of Oklahoma Tower
One Willilams Center
Tulsa, Oklahoma 74172

Attorneys for Intervenor,

THE RESOLUTION TRUST CORPORATION AS RECEIVER
FOR FIRST FEDERAL SAVINGS & LOAN

ASSOCIATION OF COFFEYVILLE, KANSAS
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UNITED STATES DISTRICT COURT arr=FEB 19 1999

_-. FOR THE NORTHERN DISTRICT OF OKLAHOMA

EUNICE Y. ADELEGAN,
Plaintiff,

vS.
NEWSPAPER PRINTING
CORPORATION, an Oklahoma

corporation,

Defendant.

case No. 32-C-572E

STIPULATION OF DISMISSAL WITH PREJUDICE

Pursuant to Rule 41 of the Federal Rules of Civil Procedure, the

parties to this action hereby stipulate that any and all causes of

action and claims against the Defendant, Newspaper Printing Corporation,

are hereby dismissed with prejudice. It is further stipulated by the

parties to this action that each party shall be responsible for their

own attorneys' fees and costs ilncurred in this matter.

_ rOHD —oa~ (R 9%
Eunice Y| Adelegan, Plaintiff

T pwao|

Thgmds" .. Bright, <OBA ”’131
7030 South Yale, Suite(/408
Tulsa, Cklahoma 74136

{(918) 492-0008

ATTORNEY FOR PLAINTIFF

Yoot W St

Harold W. Salisbury, OBA ﬁ92845
Susan E. Major, OBA #15298
Newspaper Printing Corporation
315 South Boulder

Tulsa, Oxlanoma 74103

(918) 58i-8Z208

and

David P. Page, OBA #6852
BOONE, sSMITH, DAVIS, HURST &
DICKMAN

ECQ ONEOX Plaza

Tulsa, CX 74103

(918) =87-3000

ATTORNEYS FOR DEFENDANT



ENTERED ON DOCKET

MTFEB 19 1993
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E 'D "

. LawreﬂCP C
P‘!Chard |STRICT GO

No. 92-C-476-E \/ SATBERN DISTRICT CF c.‘-“.a....;

JAMES NORTON,
Plaintiff,
Vs,

DR. JOHN WHITE, et al.,

)
)
)
)
)
)
)
)
)

Defendants.

This action came o©n fof "gconsideration before the Court,
Honorable James O. Ellison, District Judge, presiding, and the
issues having been duly heard and a decision having been duly
rendered,

IT IS THEREFORE ORDERED that the Plaintiff take nothing from
the Defendant and that the actiﬁn be dismissed on the merits.

ORDERED this _\TY~ day of February, 1993.

(Do toi.

‘JAMES @/ ELLISON, Chief Judge
UNITBH STATES DISTRICT COURT
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FILED
IN THE UNITED STATES DISTRICT COURT FOR THE
FEB 1 71993

NORTHERN DISTRICT OF OKLAHOMA
HEJ: e LE"“"'enc:e Clork
bmmuumma COURT
oF
JANICE CARIKER, GRGOM

Plaintiff,

v, No. 91-C-669-B
HERFF JONES, INC., an
Indiana corporation doing
business in the State of
Oklahoma, COLLEGIATE CAP

&% GOWN, a division of Herff
Jones, Inc., and BOB SCHULTZ
an individual.

St St Nt Sl sl “mgt St gl gt sl gl vt gl st it

Defendants.

JOINT STIPULATION OF
DISMISSAL WITH PREJUDICE

Pursuant to Rule 41(a) of the Federal Rules of
Civil Procedure, the plaintiff Janice Cariker, hereby
stipulates with the defendants Herff Jones, Inc., Collegiate
Cap & Gown and Bob Schultz, that this action shall be
dismissed with prejudice. FEach party is to bear its own
costs and attorney fees.

arles Richardson,
Richardson & Meier
6846 South Canton, Suite 200
Tulsa, Oklahoma 74136

Esq.

ATTORNEYS FOR PLAINTIFF
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LEONARD COURT

MADALENE A.B, WITTERHOLT
CROWE & DUNLEVY

A Professional Corporation
Suite 500

321 South Boston

Tulsa, Oklahoma 74103-3313
(918) 592-9800

ATTORNEYS FOR DEFENDANTS
HERFF JONES AND COLLEGIATE CAP &

e

Fréd Cornish, Esq.

321 S. Boston Ave.
Suite 917

Tulsa, Oklahoma 74103

ATTORNEY FOR DEFENDANT
BOB SCHULTZ

149.93A . MAW
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RAYMOND ALLEN REAVIS and
TIMOTHY PAUL PETERSON,

vs.

THE CITY OF CLAREMORE,

OKLAHOMA,

corporation; TOM POOL, MAYOR
OF THE CITY OF CLAREMORE,

OKLAHOMA ;

ATTORNEY FOR THE CITY OF
CLAREMORE, OKLAHOMA,

¥

ig T
IN THE UNITED STATES DISTRICT COURT B
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Plaintiffs,

Case No. 92-C-992 C //H

FILED

FEB 171993

Rizhard K. Lawrence, kark

a municipal

DALE MARLAR, CITY

vvuuvvauvvuuvvv

U, .DSTWCTCOUR
TN STRICT OF OKLAHOMA
Defendants. KEOTRERN DISTRIC
RDER GRANTIN \ ' MOTION TQO DISMI

This matter comes before the Court on Defendants' Motion To

Dismiss Or In The Alternative Defendants' Motion For Summary

Judgment and supporting brief (hereinafter "Defendants' Motion"),

and on Defendants' Application For Order Granting Defendants'

Motion To Dismiss Or In The Alternative Summary Judgment.

Having reviewed the pleadings on file, the Court FINDS:

A,

B.

Defendants' Motion was.filed December 8, 1992;
Plaintiffs' have been granted three (3) extenstions of
time in which to respond to Defendants' Motion, with the
latest and final deadline being January 27, 1993;

As of February 2, 1993 Plaintiffs have not responded to
Defendants' Motion, nor have any additional extensions of
time been sought or granted;

Pursuant to Local Ruia 15, because Plaintiffs have not

responded to Defendants' Motion, the matters set forth in



Defendants' Motion and Brief are deemed confessed;

E. As a matter of law, Plaintiffs' Complaint fails to state
a cause of action for which relief may be granted under
any of their various theories of recovery under 42 U.S.C.
§§ 1983 and 1985, including violation of the Fourth
Amendment, violation Qf the Fifth Amendment, violation of
Plaintiffs' right to s.peedy trial, deprivation of liberty
and/or property interﬂmts without due process, violation
of equal protection as guaranteed by the Fourteenth
Amendment and conspiracy.

THEREFORE, it is hereby ORDERED that Plaintiffs' Complaint is

DISMISSED WITH PREJUDICE. //

H. Dale CodXK,
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

PROTECTION MUTUAL INSURANCE )
COMPANY,

Plaintiff,
Vvs.

REXARC, INCORPORATED and
REXARC INTERNATIONAL, INC,,

L e A A A

Defendants.

ORDER OF DISMISSAL

ENTERED ON DCCRZ],
FEB18 993
DATE

Case No.: 92-C-365-¢C /

UPON Application for Order of Disimissal filed this date by Plaintiff in the above-

captioned case, this Court finds it to be in the best interest of each of said parties for this Court

to order dismissal with prejudice to refiling ‘of this action herein for the reason that all claims by

Plaintiff against said Defendant have been concluded by agreement between the parties. Each

party is to bear their respective costs and fees.

WHEREFORE, this Court orders dismissal of the above entitled cause with prejudice and

with each party to bear their respective costs and fees.

UNITED/ATATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT en 17
FOR THE NORTHERN 'DISTRICT OF OKLAHOMA FERB LY 1993

Ftl'chard M. Lawranca, Cla
U. & DIeTsisT C("UF irk
NORTUERS G151 7T 0 0 p e

UNITED STATES OF AMERICA,
vs.

CIVIL ACTION NO. 89-C-552-E
LEONARD GORDON,

Defendant.

Plaintiff, the Unitod_states of America, having filed
its complaint herein, and the defendant, having consented to the
making and entry of this Judgﬁ&nt without trial, hereby agree as
follows:

1. This Court has jﬁrisdiction over the subject matter
of this litigation and over ati parties thereto. The Complaint
filed herein states a claim upon which relief can be granted.

2. The defendant hereby acknowledges and accepts
service of the Complaint filaﬂ*herein.

3. The defendant hiﬁeby agrees to the entry of
Judgment in the principal sum of $10,000.00, plus interest
thereafter at the rate of 4% per annum until judgment, plus
interest thereafter at the lﬁﬂil rate until paid, plus costs of
this action, until paid in full.

4., Plaintiff's consent to the entry of this Judgment

and Order of Payment is based épon certain financial information

which defendant has provided i ‘and the defendant's express

representation to Plaintiff €HAt he is unable to presently pay

the amount of indebtedness iﬁﬁiﬁll and the further representation



of the defendant that he will well and truly honor and comply
with the Order of Payment ent&%ud herein which provides terms and
conditions for the defendant'ifpayment of the Judgment, together
with costs and accrued interuﬁf; in regular monthly installment
payments, as follows: :

(a) Beginning on of;before the 10th day of February,
1993, the defendant shall tender to the United States a check or
money order payable to the U.S. Department of Justice, in the
amount of $100.00 and a like g@n on or before the 10th day of
each following month until_thq;entire amount of the Judgment,
together with the costs and u#hrued postjudgment interest, is
paid in full. _

(b} The defendant ﬁﬁall mail each monthly installment
payment to: United States Atﬁ@rnay, Debt Collection Unit,
3600 U.S. Courthouse, 333 West 4th Street, Tulsa, Oklahoma 74103.

(c) Each said payment made by defendant shall be
applied in accordance with the U.S. Rules, j.e., first to the
payment of costs, second to ﬁﬁﬁ payment of postjudgment interest
(as provided by 28 U.S.C. S'lﬁﬁl) accrued to the date of the
receipt of said payment, and_ﬁhe balance, if any, to the
principal.

e terms of this Agreed Judgment

5. Default under th

will entitle the United Statés to execute on this Judgment

without notice to the defendant.

6. The defendant the right of prepayment of this

debt without penalty.



7. The defendant shall keep the United States
currently informed in writing of any material change in his
financial situation or ability to pay, and of any change in his
employment, place of residence or telephone number. Defendant
shall provide the United States with an update of his financial
situation within six months from the date of this Agreement.
Defendant shall provide such information to the United States
Attorney at the address set forth in (b) above.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendant,
LEONARD GORDON, in the principal amount of $10,000.00, plus
interest at the rate of 4% until judgment, plus interest
thereafter at the current legal rate of ﬁ-fﬁfpercent per annum

until paid, plus the costs of this action.

I

T

UNITED STATES DISTRICT JUDGE
APPROVED AS TO FORM:

TONY M. GRAHAM
United States Attorney

S, OBA #13625
Assistant Uni®€d States Attorney

i.d,_ o

LEONARD GORDON
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[N THE UNITED STATE§ DISTRICT COURT FOR THE

CT OF OKLAHOMA FILED

NELLIE LOU LILLIE, g FEB 16 199
| Plaintiff, g O i awrence Are
y ) 89-C-632-B
UNITED STATES OF AMERICA, % £o0 2/ nla3
)

Defendant. |

This action came to trial before thecourt The issues have been tried and a decision
has been rendered. -

[T IS ORDERED AND ADJUDGE that Plaintiff, Nellie Lou Lillie, is granted
judgment against the Defendant, Unitedl -$1:ates of America, in the amount of $36,140.45

plus costs.

A
Dated this _/# ~ day of

JOd LEO WAGKER
UNITED STATES MAGISTRATE JUDGE




IN THE UNITED STATES

DISTRICT COURT FOR THE
NORTHERN DIS FIL E

ICT OF OKLAHOMA

NELLIE LOU LILLIE, FEB 16 1993

Plaintiff,

89-C-632-B /
EOD 2} 93

V.

UNITED STATES OF AMERICA,

e N N N Nt it N N N

Defendant.

JF FACT AND CONCLUSIONS OF LAW

ORDER AMENDING FINDINGS 1

This order pertains to Plaintiff's Rgle 59 Motion (Docket #71)" and the Response

of the United States of America to Pl s Rule 59 Motion (#74). Plaintiff's Rule 59
Motion is granted in part and denied in part

The Findings of Fact and Conclusions of Law filed by the court on November 2,

1992, are modified as follows:

Finding of Fact No. 17: Dr. Terrill H. Simmons stated on July 24, 1990 that

Plaintiff was totally disabled from Augus:i::_' 15, 1987 until December 13, 1987 while she was

in a cast. Dr. Simmons also stated that:plaintiff was totally disabled from May 3, 1990

through May 14, 1990, because of additional surgery to remove a metal appliance from her
ankle which had been placed there to ﬁxthe fractures.

Finding of Fact No. 18: The rate 9f pay Plaintiff would have received from August

17, 1987 until October 11, 1987 was 49 per hour for a forty-hour work week. The

rate of pay she would have received f October 12, 1987 to December 14, 1987 was

$12.62 per hour for a forty-hour work Wieek. The rate of pay she would have received

1 "Docket numbers” refer to numerical designations &Bﬂﬁﬁbdsmuentiaily to each pleading, motion, order, or other filing and are
included for purposes of record keeping only. "Docket riumbers” have no independent legal significance and are o be used in
conjunction with the docket sheet prepared and maintained ¥ the United States Court Clerk, Northern District of Oklahoma.

D

w,

Richard M. Lawrence, Cl
U.S. DISTRICT COUFI‘?rk



from May 3, 1990 to May 14, 1990 was i$14.55 per hour for a forty-hour work week,

Finding of Fact No. 21: The amount of Plaintiff's lost wages from August 17, 1987

until October 11, 1987 was $3,996.80. amount of Plaintiff's lost wages from October

12, 1987 to December 14, 1987 was $4,3B40 The amount of plaintiff's lost wages from

$4.00. The total amount of lost wages from her

fall at the post office was $9,199.20.

Finding of Fact No. 23: Plaintiff wﬂl incur $1,000.00 in medical expenses for future

orthopedic care resulting from her fall, wch will cost $50.00 per visit to the orthopedist

once a year for the next twenty years. Plaintiff will incur $720.00 in medical expenses for
x-rays at a cost of $36.00 per visit at mch annual visit to the orthopedist for the next
twenty years.

1 incur $7,800.00 in expenses as a result of her

Finding of Fact No. 24: Plaintiff"":'_:_-f:"
fall to purchase the drug feldene, at a cﬁt lcf $65.00 every two months or $390.00 per
year for the next twenty years. Reduced 'i:ﬁ-_:l:resent value assuming a 3% discount rate over
the twenty-year period, the value of the -ﬁfﬁhopedic care, the x-rays, and the drug purchases

is $5,270.99.

Finding of Fact No. 27: Plaintiff‘has been damaged as the result of her fall in the

total amount of $72,280.89.

Finding of Fact No. 34: In comj gring the respective negiigence of Plaintiff and

Defendant, the court finds that Plaintiff was 50% negligent and Defendant was 50%

negligent. Plaintiff's percentage of negligence was not based on her ability to see the

spalled area, but rather her descent do he stairs without using ordinary care under the




circumstances where lighting was inadequate.

Conclusion of Law No. 14: Plamnff shall recover from the Defendant one-half of
: her damages of $72,280.89, or $36,140. 45 plus costs.

Dated this Zé day of Fehmary 1993.

e ~7/ -

QHUN LEO WAGNER -~
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR Rich EB]‘ 6 1993
Cl
THE NORTHERN DISTRICT OF OKLAHOMA U "d~'%IWrm” Clerk

8. b
NORTHERH DISFR!U I;r g&ﬁﬂ

In re:

LLOYD and SHELIA ANN NOLAN, Case No. 92-01548-C

Debtors.

LLOYD and SHELIA ANN NOLAN,

Plaintiffs/Appellants
vS. Adv. No. 92-0207-C
ROUSSEAU MORTGAGE CORPORATION, District Court
Appeal No. 92-C-1051-E

Defendants/Appellees

e ot R gt i Smst” ot et e “eigst®

STIPULATION OF VOLUNTARY DISMISSAL PURSUANT TO
FEDERAL RULE OF BANKRUPTCY PROCEDURE 8001 (c)(2)

Appellant and Appellee hereby stipulate to the voluntary
dismissal of the above captioned bankruptcy appeal for the reason
that events transpiring subs#ﬁuent to the filing of said appeal

have rendered said Appeal moot.

Lloj@.an Sheli

by [ S~
Ty H. Stites (OBA 1I176)-
Attorney for the Detors/Appellants
P. O, Box 700243
Tulsa, OK 74170-0243
(918) 747-3100

fohn B. Wimbish (OBA 175G )
Attorney for Defendant/Appellee
5314 South Yale

Suite 200

Tulsa, OK 74135



“NTERED ON DCCILET

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DIBTRICT OF OKLAHOMA
FILE

MICHAEL NORMAN,

)
Petitioner
o / FEB12 19
. No. 93-C-1l6-E
" 3- Ptz e
DAN REYNOLDS, WARDEN, ; NORTHERN DISTRICT OF Olu'iij&}

Respondents.

ORDER

Now before the court is Petitioner's application for a writ of
habeas corpus pursuant to 28 U.8.C. § 2254. It has come to the
court's attention that Petitioner was convicted in Pittsburg
County, Oklahoma, which 18 1located within the territorial
jurisdiction of the Eastern District of Oklahoma. Therefore, in
the furtherance of justice, this matter may be more appropriately
addressed in that district.

Accordingly, pursuant to 28 U.S.C. § 2241(d), Petitioner's
application for a writ of habeas corpus is hereby transferred to
the Bastern District of Oklahoma for all further proceedings.

’a

IT IS SO ORDERED this JﬂaﬁL day of e 4

- JAMES o.

_ELLISON, Ch
UNITED #

ATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT EBX
FOR THE NORTHERN DISTRICT OF OKI“‘AHOMPD}\:Y‘;

RICHARD T. SONBERG,

Plaintiff,

Case No. 92-C-994-B /
FILE

FEB11 1993

. Lawre
. I IGT
%&’M
ORDER OF DEFAUL;‘:EyDGﬂ,ﬁET AGAINST CHANGING, INC.

Now, on this {f‘-dﬁy of February, 1993, there comes before

VS.

CHANGING, INC., a corporation
d/b/a Consignment Assets
Liquidation Center of America,
Inc., Tim Studebaker, Russ '
Smith, Jerry Meek, Auto Trade
Center, Inc. and Albright Title
& Trust Company,

Defendants.

L e ik S L L A

the Court the Plaintiff's motion for partial judgment, including a
motion for default judgment upon the Plaintiff's claim for actual
damages against the corporate defendant, Changing, Inc., and
Oklahoma corporation, d/b/a Cénsignment Assets Liquidation Center
of America, Inc.

Upon examination of theufile, the Court determines that the
Plaintiff has properly executﬁﬂ service of summons and the original
complaint in this action upon Changing, Inc. through service by
certified mail upon the Secretary of State for the state of
Oklahoma on the 3rd day of'ﬁ#cember, 1992; further, that prior
efforts to serve this corporuﬁion at its registered and principal
office within the State of Oklihoma could not be accomplished since
said office within the State.éf Oklahoma could not be accomplished

since said office had been abandoned without a forwarding address.



It appearing from the file in this action that the defendant
Changing, Inc. has wholly fai}ﬁd to answer or otherwise respond to
the Plaintiff's complaint within the time required, said defendant
is in default and the Plaintiff is entitled to have a judgment
entered upon his claim for actﬁél damages in the amount of $11,000,
as prayed for in his First Clnim for Relief.

Now, therefore, it is 5the order of this Court that the
Plaintiff, Richard T. Sonberg, have a judgment by default in his
favor and against the corporate defendant, Changing, Inc. in the
amount of $11,000.00. Costﬁ are likewise assessed against the
Defendant, Changing, Inc., if timely applied for pursuant to Local
Rule 6. It is furthered ordered that the remaining claims of the
Plaintiff against Changing, Inc., and other Defendants in this
action shall be retained under the jurisdiction of this Court for
future consideration and disposition.

e

IT IS SO ORDERED THIS 52 - DAY OF FEBRUARY, 1993.

/
~ ey G

THOMAS R. BRETT ~ =~ L
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT L
FOR THE NORTHERN DISTRICT OF OKLAHOI\P E

. EBI
BRIAN D. DUBUC, %%%

Plaintiff,
V. Case No. 92-C- 171~
PATTY R. McKENZIE, BILL

MUSSEMAN, OFFICERS LEWIS

)
}
)
)
)
)
;
& BOYD, Tulsa Police Department )
)
)

Defendants.

ORDER

This matter comes on for consideration of the Report and
Recommendation of the U.S. Magistrate Judge, filed herein on
December 8, 1992, and Plaintiff's Request To Set Aside
Recommendation, Lift Stay, and Proceed On The Merits.'

Oon May 22, 1992, the Magistrate Judge granted Plaintiff's
Motion For Stay of Proceedings and the Clerk of the Court was
directed to mail Plaintiff a dﬁpy of the current docket sheet. The
Magistrate Judge's Order stayed the métter pending an application
from any party to 1lift tha_.stay and proceed with the case,
providing that if no such application is filed within six months,
the case will be subject to dismissal for lack of prosecution.

on December 8, 1992, after acknowledging that no application

' The Court allows Plaintiff’'s pleading, received by the Clerk
of the Court on December 29, I§92, to be filed as of that date and
will be considered herein as if timely filed. The Court allows this
because of Plaintiff's inmate status, pro se status, and the
inherent mail problem for inmates being frequently transferred.



to 1ift stay had been filed within six months from May 22, 1992,
the Magistrate Judge entered his Report And Recommendation,
recommending that this case should be dismissed without prejudice
for failure to prosecute.

The Court adopts and affirms the Report and Recommendation of
the Magistrate Judge. The Couft concludes this case should be and
the same is hereby DISMISSED without prejudice for failure to

prosecute.

IT IS SO ORDERED this Z ’a//,of February, 1993.

/M//@//%

THOMAS R. BRETT
 UNITED STATES DISTRICT JUDGE




ENTERZD ON DOCKET
~EEB 16 1993
p.l'z CATE

IN THE UNITED STATES DISTRICT COURT FORTHE ,@
NORTHERN DISTRICT OF OKLAHGMA 1; .D
t@%{?ﬁ,’"‘f’ ‘?E/\\Ah/\/
CONSUELO MILES, ) trg) %
) _
Plaintiff, )
) ;
v. ) 92:C-0577-B /
)
SPRINGER CLINIC, )
)
Defendants. )
ORDER

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed Januar_y.__ 3: 19, 1993 in which the Magistrate Judge
recommended that default judgment be entered against Plaintiff in this action; all in accord
with Rule 16(f) and Rule 37(d), Federal Mes of Civil Procedure.

No exceptions or objections have 'l;ﬁen filed and the time for filing such exceptions
or objections has expired. |

After careful consideration of the record and the issues, the Court has concluded that
the Report_and Recommendation of the United States Magistrate Judge should be and
hereby is adopted and affirmed.

It is, therefore, Ordered that defﬁﬁlt judgment is entered against Plaintiff in this

action; all in accord with Rule 16(f) and Rule 37(d), Federal Rules of Civil Procedure.



SO ORDERED THIS // Zzﬁay of ’/{///% , 1993.

(e‘
- £

TH(&MAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Feg.
Rlohgs, £814 1993
THRIFTY RENT-A-CAR SYSTEM, "-s.o'}g,ﬁ-g%m o
mﬂ’ﬁ" r ()
Plaintiff, Distecr op SOURY,

V. No. ¢1-C-273-B
ALTOLEW, INC., a foreign .
corporation; and TOMMY TUTEN,
an individual,

Defendants.

ORDER
Before the Court for consideration is the Plaintiff's Motion
to Reopen Case. Upon review of.the record and the statements of the
parties, the Court concludes P)aintiff's motion to recopen should be
and is hereby GRANTED. |

IT IS SO ORDERED, this _ / // day of February, 1993.

.//

" THOMAS R. BRETT
“UNITED STATES DISTRICT JUDGE




ENTERED ON DOCKET

FOR THE NORTHERN DISTRICT OF OKLAHOMA

IN THE UNITED STATES DISTRICT COU‘RF I L E D

THRIFTY RENT-A-CAR SYSTEM,

Plaintiff,
V. No. %1-C-273-B
ALTOLEW, INC., a foreign

corporation; and TOMMY TUTEN,
an individual,

Defendants.

JUDGMENT

The Court has before it for consideration the Motion of the
Plaintiff, Thrifty RentwAQCa#'System, Inc., for the entry of a
Judgment pursuant to the téfms of a Settlement and Release
Agreement entered into between Plaintiff and Defendants as of the
22nd day of November, 1991 ("the Settlement Agreement"}.

The Court has considered all matters relevant to a
determination of Plaintiff's Motion. In particular, the Court has
reviewed the Settlement Agreement and has considered the facts
presented by Plaintiff in support of its right to the entry of this
Judgment.! The court finds that, pursuant to the terms of the
Settleﬁent Agreement, and under the facts, Plaintiff is entitled to
the Judgment reflected herein.

Accordingly, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that

! As required by the settlement agreement, Defendants have not
objected to the Plaintiffts motion for entry of judgment.
Defendants response to the Plaintiff's motion merely states that
Defendants have "communicated a compromise offer of settlement to
the Plaintiff, which the Plaintiff has rejected ...."




Judgment be, and hereby is, éntered in favor of the Plaintiff,
Thrifty Rent-A-Car System, Inc., and against the Defendants,
Altolew, Inc. and Tommy Tuten, jointly and severally, in the amount
of Fifty-Three Thousand Dollars ($53,000). This judgment shall bear
interest at the rate of 3.45%fper annum until paid.

IT IS SO ORDERED this ZZ- day of February, 1993.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT FOR THE | FEB -i ;
NORTHERN DISTRICT OF OKLAHCMA ... l 6 Ss;’

GLORIA DENISE CURLS, )
)
)

vs. ) No. 92-C-746-E
)

Petitioner,

JOY HADWINGER, Richarg . | awrence

U. s DISTRI e
NORTHERN pis FRICTCO.E gl?d%i’(ﬁlr

Respondent.

ORDER

Petitioner Curls has filed@ a petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Respondent has filed a motion
to dismiss. In her motion, Respondent argues that Curls' petition
contains unexhausted grounds for relief and should therefore be
dismissed. The court agrees.

To exhaust a claim, Curls must have "fairly presented" that
specific claim to the Oklahom&ﬁCourt of Criminal Appeals. See
Picard v. Conner, 404 U.S. 270, 275-76 (1971). The exhaustion
requirement is based on the doctrine of comity, which "teaches that
one court should defer action on causes properly within its
jurisdiction until the courts of another sovereignty with
concurrent powers, and already qognizant of the litigation, have
had an opportunity to pass uponfthe matter." Darr v. Burford, 339
U.S. 200, 204 (1950). Requirihg.exhaustion "serves to minimize
friction between our federal'-&nd state systems of justice by

allowing the State an initial o5=prtunity to pass upon and correct

alleged violations of prisoner#' federal rights." Duckworth v.
Serrano, 454 U.S. 1, 3 (1981) (per curiam) .

In Rose v. Lundy, 455 U.8. 509 (1982), the United States

Supreme Court held that a federal habeas corpus petition that



contains exhausted and unexhausted grounds for relief must be
dismissed by the district couft;_The Court stated:

In this case we consider whether the exhaustion rule in
28 U.S.C. § 2254(b), (c). requires a federal district
court to dismiss a petition for a writ of habeas corpus
containing any claims that have not been exhausted in the
state courts. Because a rule requiring exhaustion of all
claims furthers the purposes underlying the habeas
statutes, we hold that a digtrict court must dismiss such
"mixed Detltlons," leaving the prisoner with the choice
of returning to state court to exhaust his claims or of
amending or resubmitting the habeas petition to present
only exhausted claims to the district court.

Id. at 510 (emphasis added).

It is clear from the record in this case that Curls has not
exhausted all the various grouﬁds for relief she has alleged. In
addition, the court notes tﬁat Curls has not responded to
Respondent's motion to dismi#é. This constitutes a waiver of
objection to the motion, and a confession of the matters raised by
the motion. See Local Rule 15(3).

Thus, for all the above reasons, Curls' petition for a writ of

habeas corpus is hereby dismissed.

IT IS SO ORDERED this /2%@ of%_i, 1993,

. ELLISON, Chief Judge
UNITEER-STATES DISTRICT COURT




IN THE UNITED ST_ATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GAS ENERGY DEVELOPMENT,
COMPANY, an Oklahoma
corporation,

Plaintiff,
vs.

TRIUMPH NATURAL GAS, INC.,
a Delaware corporation, and
TRIUMPH GAS MARKETING CO.
f/k/fa TRANSTATE GAS SERVICE
COMPANY, a Texas corporation,

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

Case No. 92-C-~1044-B

The parties, through their undersigned counsel, pursuant to Rule 41(a)(1)

of the Federal Rules of Civil Procedure, stipulate to the dismissal, with

prejudice, of their respective claims and counter-claims in the above captioned

action. Each party is to bear their respective attorneys' fees and costs.

o Sefe OV

JoRathhn C. Neff
CROWE\& DUNLEVY

A Professional Corporation

Sutte 500
321 South Boston

Tulsa, Oklahoma  74103-3313

Attorneys for Defendants
TRIUMPH NATURAL GAS, INC. and
TRIUMPH GAS MARKETING CO.



DAVID R. CORDELL, OBA #11272
SEAN H. OBA #1427

Y4
¢ Cordell

2400 First National Tower
15 E. Fifth Street

Tulsa, Oklahoma 74103-4391
(918) 586-5711

Attorneys for Plaintiff,
GAS ENERGY DEVELOPMENT COMPANY



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DIBTRICT OF OKLAKOHAENTERED CN DOCKET

pate__ FEB 161933

CRAIG AVIATION, INC.,

Plaintiff,

V. Case No. 91-C-804-E
BIZJET INTERNATIONAL SALES AND
SUPPORT, INC., CESSNA FINANCE
CORPORATION, GENERAL FINANCIAL
SERVICES, INC., AND LIFEGUARD
AIR RESCUE, INC.,

FILED

FEB L 2 1993\

Richard M. Lawren
U. S. DISTRICT S%U%?"fk

DEFAULT JUDGMENT LORTHERY DISTECT OF CXrAHOMA

The Court has for its consideration BizJet International Sales

et Vst Bke? Nt Taait? Yt Vit Vst i o st N gt

Defendant.

& Support, Inc.'s ("BizJet"), motion for a default judgment against
defendant General Financial Services, Inc. ("General Financial").,
a third-party defendant herein. Upon consideration of the Motion
and for good cause shown,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that General
Financial was properly served with copies of this Court's order
directing it to appear, plead, answer or move in accordance with
28 U.S.C. § 1655 and Bizjet's Amended Answer and Counterclaims on
May 4, 1992. However, General Financial has failed to appear,
plead, answer or move as directed by this Court and is thus in
default.

ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
Bizjet's motion for a default judgment against General Financial .
is granted.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any right,

title or interest that General Financial may have in the General



Electric aircraft engines with serial numbers 240C122 and 240CO07A
(the "Engines") is extinguished and Bizjet's title to the Engines
is quieted as against any right, title or interest claimed by

General Financial to these Engines.

JAMES/ O. ELLISON, Chief Judge
Unitéd States District Court



IN THE UNITED STATES DISTRICT COURT F I L E"D
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FLB11 1993

Richard M. La

Wenea, >
Case No. 90-00490-W Us. D'STHICTCS?J?TM'
(Chapter 11)

IN RE:

NTC OF AMERICA, INC.,
I[.D. #73-0734062,

Debtor.
NTC OF AMERICA, INC., Adversary No. 90-0218-W
Plaintiff,

v. District Court No., 90~-C-~739-E

'ﬂ

e
.
. T
Tyl e
A W‘lf*'

¢ r. s 0

DESTINY INDUSTRIES, INC.,

Tt Nt St St Vot Nt Nt Vet Nt Vvt Nt Nt Nt St Yt Nt

Defendant.

JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

Plaintiff NTC of America, Inc., and Defendant Destiny Industries,
Inc., by and through their attorneys of record, and pursuant to
Fed.R.Civ.P. 41(a)(1), stipulate to the dismissal of, and do hereby dismiss

the above-captioned action with prejudice, each party to bear its own costs

e U e

Melinda " J ) Martin

and attorneys' fees,

MARTIN & SHELTON

320 South Boston, Suite 905
Tulsa, Oklahoma 74103
(918) 584-1880

Attorneys for Plaintiff
NTC OF AMERICA, INC.



Q2 Qo -T%n.L
TSk, B Do

. Turner, OBA #9125
CONNER & WINTERS
A Professional Corporation

2400 First National Tower

15 East Fifth Street
Tulsa, Oklahoma 74103-4391
(918) 586-5711

Attorney for Defendant
DESTINY INDUSTRIES, INC.
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ENTERED ON DOCKET
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

L X AR

UNITED STATES OF AMERICA, S D
A L -‘:illu"CO( -

Plaintiff,
vs., CIVIL ACTION NO. 92-C-726-B

ONE 1984 4-DOOR MERCEDES
BENZ, VIN WDBDA24A6ER026714,

and

ONE 1981 PORSCHE,
VIN WPOAAOS18BS120908,

Defendants.

STIPULATION FOR DISMISSAL

OF DEFENDANT 1984 MERCEDES BENZ

Pursuant to Rule 41(a) (1) (ii) of the Federal Rules of
Civil Procedure the plaintiff, United States of America, by Tony
M. Graham, United States Attorney for the Northern District of
Oklahoma, through Catherine J. Depew, Assistant United States
Attorney, and Ruth Ann Blair, as Trustee of the Revocable Inter
Vivos Trust of Ruth Watson Dittman, the record title owner to
said vehicle, by and through her attorney G. Tomas Rhodus, as
Claimant to the defendant 1984 4-Door Mercedes, hereby stipulate
to dismissal of the defendant 1984 Mercedes Benz from this cause

of action, with prejudice and without costs.



" By

TONY M. GRAHAM

United States Attor

Executed this / 0; -
day of February, 1993.

CATHERINE J. DEPEN, — DBA #3836
Aspistant United 'States Attorney
3600 United States Courthouse

333 West Fourth Street

Tulsa, Oklahoma 74104

{918) 581~7463

REVOCABLE INTER VIVOS TRUST OF
) L. RUTH WATSON DITTMAN/Ruth Ann Blair,
Executed this /O Trustee, Claimant

day of February 1993.

GERALD L. HILSHER, Attorney
for Claimant

N:\UDD\CHOOK\FC\BLAIR2\02778
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- DATE_eZ'/ {l* 4% R I L EEB

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA Y1 ] 198
. FLlan & Lawrenes Cout (45
‘ Lol onee, ' ok
UNITED STATES OF AMERICA, U5, UisTHICT GOURT:
Plaintiff,
vs. CIVIL ACTION NO. 92-C-726-B

ONE 1984 4-DOOR MERCEDES
BENZ, VIN WDBDA24A6EA026714,

and

ONE 1981 PORSCHE,
VIN WPOAAO918BS8120908,

P Tt st St Sl Nl S gl Vst Yt Y Nl Y e Yt

Defendants.

NOTICE OF DISMISSAL
OF 1981 PORSCHE

Plaintiff, the United States of America, by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Catherine J. Depew, Assistant United States
Attorney, hereby gives notice that the 1981 Porsche, VIN
WPOAA0918BS120908, is hereby dismissed with prejudice and without
costs, pursuant to Rule 41(a)(l) of the Federal Rules of Civil
Procedure for the reason that the defendant 1981 Porsche was
never located and thereby was never seized and that there is

little likelihood of locating this vehicle.



DATED this 10th day of February 1993.

Respectfully submitted,
L}

TONY M. GRAHAM
United States Attorn

CATHERINE J. DEPEW, #BA #3836
Asgistant United States Attorney
3900 United States Courthouse

333 West Fourth Street

Tulsa, Oklahoma 74103

(918) 581-7463



OF M2A [¢]

.

This is to certify that a true and correct copy of the
within and foregoing Notice of Dismissal has been mailed this
II*\' day of February 1993, with postage fully prepaid thereon,
to the following:
G. TOMAS RHODUS
Attorney at Law
Looper, Reed, Mark & McGraw
4300 Thanksg1v1ng Tower

1601 Elm Street
Dallﬁs, Texas 75201

Dt () N

CATHERINE J. DEPEW

CID/ch/

N: \UDD\CHOOK\FC\BLAIR2\02779
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UNITED BTATES-H. TRICT COURT FOR THE
NORTHERN DI

UNITED STATES OF AMERICA,
Plaintiff,

vSs.

)
)
)
)
;
CLARENCE E. HAYDEN a/k/a CLARENCE )
EUGENE HAYDEN; LINDA C. HAYDEN ) Rhard oﬁ'é%%‘?’nt%u%%*
a/k/a LINDA CAROL HAYDEN; - ) WORTHERN DISTRICT OF OKLAOMA
JOLENE M. HAYDEN; COUNTY )

TREASURER, Nowata County, - )

Oklahoma; and BOARD OF COUNTY )

COMMISSIONERS, Nowata County, ) '
Oklahona, ) //

. )
)

Defandants.

il

This matter comes on for consideration this /! 7 qay

of “L—. , 1993. The :ﬁ.‘lain‘tiff appears by Tony M.
Graham, United States Attornﬁiffor the Northern District of
Oklahoma, through Wyn Dee Bakﬁﬁ; Assistant United States
Attorney; and the Defendantﬂ, ¢1urence E. Hayden a/k/a Clarence
Eugene Hayden, Jolene M. Haydﬁh; Linda C. Hayden a/k/a Linda
Carol Hayden, County Treasurdr‘and Board of County Commissioners,
Nowata County, Oklahoma, appeay not, but make default.

The Court, being fui}y advised and having examined the

court file, finds that the Defendant, Clarence E. Hayden a/k/a

Clarence Eugenhe Hayden,_acknfj3édqed receipt of Summons and

Complaint on December 16, 195&; through his attorney, Stephen B.

Riley; the Defendant, Jolenetfg-Hayden, acknowledged receipt of

Summons and Complaint on Janu 2, 1992, through her attorney,

Stephen B. Riley; the Defendant, County Treasurer, Nowata County,

Oklahoma, acknowledged receiﬁt{of.Summons and Complaint on



December 17, 1991; and the Defendant, Board of County
Commissioners, Nowata County, Oklahoma, acknowledged receipt of
Summons and Complaint on December 17, 1991.

An Amended Complaint.was filed by leave of court and
mailed to all Defendants whose addresses were known on
February 10, 1992, and a Second Amended Complaint was filed by
leave of court and mailed to all Defendants whose addresses were
known on October 14, 1992.

The Court further finds that the Defendant, Linda C.
Hayden a/k/a Linda Carol Haydin, was served by publishing notice
of this action in the Nowata Star, a newspaper of general
circulation in Nowata County, Oklahoma, once a week for six (6)
consecutive weeks beginning quamber 19, 1992, and continuing to
December 24, 1992, as more fully appears from the verified proof
of publication duly filed herein; and that this action is one in
which service by publication is authorized by 12 0.S. Section
2004(c) (3) (c). Counsel for the Plaintiff does not know and with
due diligence cannot ascertain the whereabouts of the Defendant,
Linda C. Hayden a/k/a Linda Carol Hayden, and service cannot be
made upon said Defendant within the Northern Judicial District of
Oklahoma or the State of Oquﬁnma by any other method, or upon
said Defendant without the Northern Judicial District of Oklahoma
or the State of Oklahoma by any other method, as more fully
appears from the evidentiary affidavit of a bonded abstracter
filed herein with respect to Mﬁa'last known address of the
Defendant, Linda C. Hayden a/k/a Linda Carcl Hayden. The Court

conducted an inquiry into the sufficiency of the service by

2



publication to comply with due process of law and based upon the
evidence presented together with affidavit and documentary
evidence finds that the Plaintiff, United States of America,
acting on behalf of the Farmerg Home Administration, and its
attorneys, Tony M. Graham, United States Attorney for the
Northern District of Oklahoma, through Wyn Dee Baker, Assistant
United States Attorney, fullY-nxarcised due diligence in

ascertaining the true name a?ﬁiidentity of the party served by

publication with respect to her present or last known place of
residence and/or mailing addrdqs. The Court accordingly approves
and confirms that the service by publication is sufficient to
confer jurisdiction upon this Court to enter the relief sought by
the Plaintiff, both as to subject matter and the Defendant served
by publication.

The Court further finds that on April 15, 1987,
Clarence Eugene Hayden filed his voluntary petition in bankruptcy
in Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 87-00982, was discharged on
October 28, 1987, and the ca§i wau closed on March 10, 1989.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Nowata County, Oklahoma, within the Northern
Judicial District of Oklahoma:

The S 1/2 of the NE 1/4; and the N 1/2 of the

SE 1/4; and The SE 1/4 of the NW 1/4; of
Section 16, Township 28 North, Range 16 East.



The Court further tinds that on May 7, 1980, the
Defendants, Clarence E. Haydgﬁ'and Linda C. Hayden, executed and
delivered to the United Statﬁﬁ of America, acting through the
Farmers Home Administration, their promissofy note in the amount
of $42,100.00, payable in eig@t.installments, with interest
thereon at the rate of 12 pex#pnt (12%) per annum.

The Court further finds that on July 27, 1981, the
Defendants, Clarence E. Haydgﬁ-and Linda C. Hayden, executed and

delivered to the United Stat&#,of America, acting through the

Farmers Home Administration,f?fair promissory note in the amount
of $19,990.00, payable in yeﬁfly installments, with interest
thereon at the rate of 15 pc#é#nt (15%) per annum.

The Court further ﬁipds that on July 27, 1981, the
Defendants, Clarence E. Hayd&#[and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $7,160.00, payable in yaar&y installments, with interest
thereon at the rate of § perciht (5%) per annum.

The Court further f£inds that on September 2, 1981, the
Defendants, Clarence E. Haydﬁﬁ?anﬂ Linda C. Hayden, executed and
delivered to the United Statéﬁ?of America, acting through the

Farmers Home Administration;iﬁﬁ Assumption Agreement, in which

Clarence E. Hayden and Linda ¢, Hayden assumed a Promissory Note

dated April 11, 1980 from K #th G. Hayden and Sharon K. Hayden
to the United States of Amerigh, acting through the Farmers Home

Administration, in the amount of $73,000.00, payable in yearly



installments, plus accrued interest in the amount of $4,796.00,
with interest at the rate of 10 per cent per annum.

The Court further finds that on September 2, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United Stato& of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $24,750.00, payable in yearly installments, with interest
thereon at the rate of 13 1/4 percent (13.25%) per annunm.

The Court further finds that on September 2, 1981, the
Defendants, Clarence E. Haydiﬁ and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $10,000.00, payable in yearly installments, with interest
thereon at the rate of 15 percent (15%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Clarence E.
Hayden and Linda C. Hayden, executed and delivered to the United
States of America, acting through the Farmers Home
Administration, a real estate&ﬂnrtgage dated September 2, 1981,
and recorded on September 2, 1981, in Book 529, Page 414, in the
records of Nowata County, Oklahoma, covering the following
described property, situated in the State of Oklahoma, Nowata
County:

The 8 1/2 of the NRE 1/2 [Bic]; and the N 1/2

of the SE 1/4; and The SE 1/4 of the NW 1/4;

of Section 16, Township 28 North, Range 16
East.



The Court further ﬁihds that said mortgage incorrectly
describes the subject property as including the S 1/2 of the
NE 1/2 rather than the 8§ 1/2 @f the NE 1/4 due to a scrivener's
error, and that the intent uﬂfthe parties was to set forth the
correct legal description au fQ11ows:

The S 1/2 of the NE 1/4; and the N 1/2 of the

SE 1/4; and The SE 1/4 of the NW 1/4; of
Section 16, Townshi ;28 North, Range 16 East.

The Court further finds that the above-described
mortgage should be conformed with the intent of the parties as

Warranty Deed dated September 2,

indicated by the Joint Tenan;f
1981 and recorded on September 2, 1981 in Book 529, Page 413 in

the records of Nowata County, Oklahoma.

The Court further finds that on May 20, 1982, the
Defendants, Clarence E. Haydjﬁ and Linda C. Hayden, executed and
delivered to the United statqifof America, acting through the
Farmers Home Administration,”ﬁheir promissory note in the amount
of $10,850.00, payable in two. installments, with interest thereon
at the rate of 15 percent (15%) per annum.

The Court further £

inds that the Defendants, Clarence

E. Hayden a/k/a Clarence Eugene Hayden and Linda C. Hayden a/k/a

Linda Carol Hayden, made defﬁéit under the terms of the aforesaid

notes and mortgage by reason*"t their failure to make the monthly

installments due thereon, w.' h default has continued, and that

by reason thereof, the Defeu& t8, Clarence E. Hayden a/k/a

Clarence Eugene Hayden and Linda C. Hayden a/k/a Linda Carol
Hayden, are indebted to the Plaintiff in the principal sum of
$162,608.50, plus accrued interest in the amount of $141,364.42

6



as of September 20, 1990, plus interest accruing thereafter at
the rate of $51.4806 per day until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of
this action in the amount of $495.40 ($487.40 publication fees,
$8.00 fee for recording Notice of Lis Pendens).

The Court further finds that the Defendants, Clarence
E. Hayden a/k/a Clarence Eugene Hayden, Jolene M. Hayden, Linda
C. Hayden a/k/a Linda Carol Hayden, County Treasurer and Board of
County Commissioners, Nowata ¢ounty, Oklahoma, are in default and
have no right, title or intaxﬁat in the subject real property.

IT I8 THEREFORE onn_ﬂ"nn, ADJUDGED, AND DECREED that the
Plaintiff have and recover ju@gmnnt in rem against the
Defendants, Clarence E. Hayden a/k/a Clarence Eugene Hayden and
Linda C. Hayden a/k/a Linda Carol Hayden, in the principal sum of
$162,608.50, plus accrued interest in the amount of $141,364.42
as of September 20, 1990, plus interest accruing thereafter at
the rate of $51.4806 per day until judgment, plus interest
thereafter at the current legal rate of :3.$4f’percent per annum
until paid, plus the costs afiﬁhis.action in the amount of
$495.40 ($487.40 publication fees, $8.00 fee for recording Notice
of Lis Pendens), plus any additiﬁnal sums advanced or to be
advanced or expended during thia foreclosure action by Plaintiff
for taxes, insurance, abstracting, or sums for the preservation
of the subject property. _

IT I8 FURTHER ORDW, ADJUDGED, AND DECREED that the

subject mortgage dated September 2, 1981 and recorded on



September 2, 1981 in Book 529, Page 414 in the records of Nowata
County, Oklahoma be conformed with the intent of the parties to
recite the correct legal description of the subject property as
follows: )

The S 1/2 of the NE 1/4; and the N 1/2 of the

SE 1/4; and The SE 1/4 of the NW 1/4; of

Section 16, Townshﬁﬁiza North, Range 16 East.

IT IS FURTHER ORDERND, ADJUDGED, AND DECREED that the
Defendants, Clarence E. Hayden a/k/a Clarence Eugene Hayden,
Jolene M. Hayden, Linda C. H&fﬂan a/k/a Linda Carol Hayden,
County Treasurer and Board of County Commissioners, Nowata
County, Oklahoma have no righﬁ} title, or interest in the subject
real property.

IT I8 FURTHER oanmm, ADJUDGED, AND DECREED that an
Oorder of Sale shall be issued to the United States Marshal for
the Northern District of Okluﬁ@na, commanding him to advertise
and sell, according to Plaintiff's election with or without
appraisement, the real propafﬁy involved herein and apply the
proceeds of the sale as follows:

First: | |

In payment of the costs of this action

accrued and accruinﬁiincurred by the

Plaintiff, includinﬁithe costs of sale of

said real property;. 

. _;f
In payment of the j__qmnnt rendered herein

in favor of the Plaintiff;



The surplus from said sale, itiany, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORD!@?D, ADJUDGED, AND DECREED that from
and after the sale of the above~described real property, under
and by virtue of this judgmnnﬁ=and decree, all of the Defendants
and all persons claiming un&é#_tham since the filing of the
Complaint, be and they are féﬁavar barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.:

APPROVED:

TONY M. GRAHAM
United States Attorney

WYN DEE BAKER, OBA #465
Assistant United States Attorney
3600 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463 .

Judgment of Foreclosure
Civil Action No. 91-C-940-E

WDB/esr



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

YL EY

/ LSRN = Mgoncgu‘g%
No. 93-C-103-E uag]ﬂm DISTRICT OF DKLAHOMA

DANNY HAROLD ASHTON,

Plaintiff,
vs.
STATE OF OKLAHOMA,

Defendant.

S R
FEblz_ o
QORDER
Plaintiff has filed two petitions with the court. One is
entitled "Petition for Investigation of Illegal Activity with
Request: For Writt (sic) of Habeous (sic) corpus, Delay of
Sentencing, Dismissal of Conviction." The other is entitled
"Petition for Order of Restraint." Federal and Local Rules do not
provide for the filing of such documents, they are not competent
legal pleadings, and they are not on proper court-authorized forms.
Further, Plaintiff has not paid a filing fee or moved to proceed in

forma pauperis. Plaintiff's petitions are hereby dismissed without

prejudice.
e

SO ORDERED THIS // ~day of \%‘uw , 1993.

JAMES O//ELLISON, Chief Judge
m«‘t:t‘mn TATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM A. MEHOJAH and
FREDRICKA LOU MEHOJAH, husband
and wife,

Plaintiffs,

vs. Case No. 92-C-009-B V//

CHARLES R. DRUMMOND,
individually, and CHARLES R.
DRUMMOND, as representative of
the R.C. DRUMMOND WEST RANCH
TRUST a/k/a THE DRUMMOND RANCH,

Defendants.

GRDER

Before the Court for con#ideration are Plaintiffs' Motion to
Strike From Jury Setting and Amended Motion to Dismiss and
Defendants' Application to Strike Settlement Conference.

Plaintiffs ask the Court to strike this matter from the
February 16, 1993, jury docket or dismiss this matter without
prejudice. In support of this motion, Plaintiffs state that
discovery has not been dampleted1 due to ‘"inadvertent
circumstances"® and that "[a]ttorney Gambill is in the British West
Indies and attorney Withiam is on his way to New Zealand."

Defendants "vehemently" object to a dismissal of this suit
unless Plaintiffs are ordered to pay Defendants attorney's fees and
costs incurred up to this point. Defendants contend that a
dismissal at this late date wﬁuld be unfair to the Defendants, who

have incurred substantial expense in preparation for trial.

1 The discovery cutoff for this case was October 2, 1992.



Defendants also contend that Plaintiff has failed to produce any
witness to establish Defendants' liability.?

Due to the parties inability to agree on a dismissal of this
matter and the late date of Plaintiffs' request, the Plaintiff's
motion to dismiss without prejudice is hereby DENIED; the trial
date for this matter is hereby rescheduled for February 22, 1993;
Defendants' application to strike settlement conference is hereby

GRANTED.

Py 7. 7
IT IS SO ORDERED THIS _S —— DAY OF FEBRUARY, 1993.

N L i EERLE

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

2 At the December 18, 1992, pretrial conference, Plaintiff's
counsel represented to the Court that a neighbor of the Defendant
would testify as to matters eéstablishing Defendants' liability.
Based on this representatios, Plaintiff's counsel withdrew his
request to file a dispositive motion. Defense counsel now states
that no such witness has been iflentified or produced for deposition
despite numerous requests.
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IN THE UNITED STATES DISTRICT COURT FOR THBE® ] LEg I

NORTHERN DISTRICT OF OKLAHOMA

FEB g 1993
RAYMOND L. WOFFORD, and ) Risharg 3, la
MILDRED E. WOFFORD, ) U. 8, Digrirence, o
; ; | ) RORRiE Ry ”‘Sm."rco}' W
Plaintiffs, ) .
| ) .
v. ) 92-C-1084-B /
: )
ST. JOHN MEDICAL CENTER, et al., - )
| | )
Defendants. )
~ ORDER

This order pertains to plaintiffs’ bﬁt:tiqn to Remand (Dockét #6)! and the Response
to Plaintiffs’ Motion to Remand (#15). This case was removed tol this court on November
25, 1992, by defendant The American National Red Cross ("Red Cross"). The Nﬁtice of
Removal stated that the remaining deféndants did not object to removal. On December 4,
1992, plaintiffs made a Demand for Jury (#4), but reserved their right to seek remand to
state court. On December 16, 1992, plaintiffs moved to remand the case to state court,
because defendant Red Cross failed to file notice of removal within thirty days after
receiving the summons and petition initiating plaintiffs’ claims as required by 28 U.S.C. §

1446(b).? In addition, plaintiffs argued that removal was improper because the remaining

1 "Docket numbers* refermnumuiulddmﬂmm:uqumﬁauytomdxplnding.moﬁm; order, or other filing and are

included for purposes of record keeping only. "Docket nggmbers® have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintaingg by the United States Coutt Clerk, Northern District of Oklahoma.

2 Title 28 of the U. 5. Code, § 1445(b), states:

(b) The notice of removal of

il action or proceeding shall be filed within thirty days
alter the receipt by the defendant, $h sexvice or otherwise, of a copy of the initial
pleading setting forth the claim for wpon which such action or proceeding is based, or
within thicty days after the service of simmons upon the defendant if such inidal pleading has
then been filed in court and is not requisisd to be served on the defendant, whichever period
is shorter.

If the case stated by the inftial pleading is not removable, a notice of removal may be filed
within thirty days after receipt by the defendant, through service or otherwise, of a copy of an



e -

defendants did not consent to it in writing within the thirty-day period.

Red Cross filed a Motion for Partial Summary Judgement [sic] (#7) on December
18, 1992. On December 30, 1992, defendants Frank_Fore, M.D. ("Fore") and St. John
Medical Center filed Notices of Consent of Removal (#9 and #10). On January 4, 1993,
Fore filed a Request for Scheduling Conference (#12) and on Jénuary 7, 1993, plaintiffs
filed a Confession of Motion (#13), confmng the Motion for Partial Summary Judgment
of Red Cross pertaining to plaintiffs’ claim of liability based upon the doctrine of strict
liability in tort. On January 19, 1993, Red Cross responded to plaintiffs’ Motion to
Remand (#15), claiming defects in the removal have been waived by plaintiffs’ demand for
jury trial and confession of the Motion for Partial Summarf Judgment.

While compliance with the removal time limit is not a jurisdictional prerequisite, the
requirement is mandatory and may be insisted upon, absent waiver, by the party seeking
remand. McLeod v. Cities Service Co., 233 F.2d 242, 244 (10th Cir. 1956). There is a
trend to limit removal jurisdiction, and removal statutes are strictly construed against
removal. Brown v. Demco, Inc., 792 F.2d 478, 482 (Sth Cir. 1986).

Plaintiffs served Red Cross with ﬁ.mmons and petition on August 4, 1992, served
defendant St. John Medical Center, Inc. on August 5, 1992, and served defendan_t Fore on
September 1, 1992. Red Cross failed to file its Notice of Removal until one hundred and
thirteen days after it received service in the case. The notice was filed well beyond the
thirty-day limit set in § 1446(b). |

ammdalpleading.modon,ordeotaﬂmpnpufmmwhkhitmayﬁmbemimdmat
the case is one which is or has becomne removable, exceprthat a case may not be removed on
the basis of jurisdiction conferred by smetion 1332 of this tile more than i year after
commencement of the action. -

2



In addition, all defendants who are properly joined and served must join in the
removal petition and failure to do so renders the petition defective. Getty Oil Corp. v.
Insurance Co. of N. Amer., 841 F.2d 1254, 1262 (Sth Cir. 1988). 'fhe mere unsupported
statement by Red Cross that the remaining defendants did not object to ré.moval does not
satisfy the statutory filing requirement, 'Knigkemocker v. Chrysler Corp., 728 F.Supp. '460,
462 (E.D.Mich. 1990); Getty Oil Corp,, 841 F.2d at 1262 ("This rule, which is followed by
district courts in the Circuit and others, promotes unanimity among the defendants without
placing undue hardships on subsequenﬂy served defendants.”). "This does nbt mean that
each defendant must sign the original notice of removal, but there must be some timely
‘written indication’ from each served defendant, or from some representative [of
defendanf], showing that the defend:a:it: has actually consented to such removal.... Such
a requirement serves the purpose of binding the consenting defendant on the record.”
Luckett v. Harris Hospital - Fort Wm. 764 F.Supp. 436, 442, 442 n.15-(N.D.Tex. 1991).

There are instances in which a plaintiff may waive its right to object to untimely
removal of an action. "The type of post-removal conduct that has been held to constitute
waiver of the right to remand is “affirmative conduct or unequivocal assent of a sort which
would render it offensive to ﬁ.mdammtal principles of fairness to remand.™ Qwens v.
General Dyvnamics Corp., 686 F.Supp. 827, 830 (S.D.Cal. 1988) (quoting Intercoastal
Refining Co., Inc. v. Jalil, 487 F.Supp;- 606 (S.D.Tex. 1980), which quoted Maybruck v.
Haim, 290 F.Supp. 721 (S.D.N.Y. 1968)). The Qwens court found that plaintiffs’ filing of

a jury demand on the same day as they served defendants with a motion to remand could



not be considered une\?q'{ﬁvocal assent to the court’s juﬁscﬁétion which would render it
unfair to remand the case. "Affirmative acts which are deemed to manifest a party’s
unequivocal assent to the court’s jurisdiction must not be measured by a mere mechanical
test. Rather, such acts must detnoh_sn-ate an intent by the party to use the court’s
jurisdiction for adjudication of a substantial right" 686 F.Supp. at 830.

The court in Student A, V. Metcho, 710 F.Supp. 267, 268 (N.D.Cal. 1989), also
concluded that plaintiff did not waive her right to move for remand by filing a demand for
jury trial, noting that Fed.R.Civ.Pro. 81(c) requires that such a demand be fled within ten
days of ;'emoval and plaintiff had to act.lpromptly to protect that right after removing the
case. .
In Lanier v. American Bd. of Endodontics, 843 F.2d 901, 905 (6th Cir.), cert. denied,
488 U.S. 926 (1988), the court mnduded that the plaintiff waived her right to object to
removal by engaging in the following: "... plaintiff entered into stipulations, filed requests
for discovery, sought to amend her complaint, filed a new lawsuit against the defendant
m the federal court, demanded trial by jury, and proceeded with discovery”. The court in
Wade v. Fireman’s Fund Ins. Co., 716 F.Supp. 226, 232 (M.D.La. 1989), found that
plaintiff waived his right to object to removal by allowing the case to remain on the district
court’s docket for six months, attending status conferences, and participating in discovery.
In Barcena v. State of Illinois, Dept. of Insur., 1992 WL 186068 (N.D.Ill 1992), the court
found that .plaintiff had not waived his nght to seek remand by seeking to impose sanctions
against [the defendant’s] attorneys, as the motion for sanctions was made in conjunction

with the motion to remand. Furthermore, the plaintiff made his motion for remand within
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thirty days of the notice of removal and did not conduct discovery or engage in other such
affirmative conduct during the thirty-day period. Id.

Plaintiffs have not engaged in conduct showing unequivocal assent to the court’s

jurisdiction by demanding a jury trial and confessing the Motion for Partial Summary
Judgment, It has not entered into stipu;_ﬂtions, participated in discovery, sought to amend
its complaint, or attended any status mnfarences In fact, as Red Cross notes, it has not
responded in any way to Fore’s Request for a Scheduling Conference (#12), filed on
January 4, 1993. ‘ |

* Plaintiffs’ Motion to Remand (Docket #6) is granted and this case is remanded to

the District Court for Tulsa County. The status and scheduling hearing set for 2:30 p.m.

on February 11, 1993 is stricken.
Dated this %4 "~ day of February, 1993.

R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT IV
FOR THE NORTHERN DISTRICT OF OKLAHOMA 53 + |

1 4
e

Fichard . Lawr | .

LINDA WALTON, formerly ; S, msm?é"r"cgﬂ‘g} Cigr-.
LINDA BJELKO, )
)
Plaintiff, )

) Case No. Ci,l ol g C 44' "B

-y- )
)
REGAL MOTORS, INC,, )
)
Defendant. )

Y STIP |

COME NOW the Plaintiff and the Defendant by and through their
respective attorneys of records, Larry Oliver and Chris Knight, and stipulate
to the dismissal of this action. The parties show the Court that:

1. This voluntary dismissal "is__rnade pursuant to Rule 41 (A) (1) (iD);

2. This stipulation of dismissal is signed by all parties who have
appeared in this action; |

3. This action was settled by the parties under the terms of an offer to
confess made by the Defendant; and,

4, This dismissal is with prejudice.

WHEREFORE the parties request that the Court accept this stipulation
of dismissal and that this case be stricken from the Court's docket.

N7 a8

Chris Knight OBA #11390 '

ATTORNEY FOR REGAL MOTORS, INC.
717 South Houston, Suite 508

Tulsa, Oklahoma 74127




L Ohver OBA #6769
ATTORNEY FOR LINDA WALTON,
FORMERLY LINDA BJELKO
2211 East Skelly Drive
Tulsa, Oklahoma 74105
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM A. MEHOJAH and :
FREDRICKA LOU MEHOJAH, husband
and wife, o

Plaintiffs,

Case No. 92-C~009-B ///
F"L@

’83;
oy o

vs.

CHARLES R. DRUMMOND,
individually, and CHARLES R.
DRUMMOND, as representative of
the R.C. DRUMMOND WEST RANCH -
TRUST a/k/a THE DRUMMOND RANCH,

Defendants.

gﬁ__’_f.:g DER

Before the Court for cdﬁﬁideration are Plaintiffs' Motion to
strike From Jury Setting and Amended Motion to Dismiss and
Defendants' Application to Strike Settlement Conference.

Plaintiffs ask the Court to strike this matter from the
February 16, 1993, jury docket or dismiss this matter without
prejudice. In support of this motion, Plaintiffs state that
discovery has not been __completed1 due to "inadvertent
circumstances" and that "[a]ttorney Gambill is in the British West
Indies and attorney Withiam'i# on his way to New Zealand."

Defendants "vehementlyﬁabbject to a dismissal of this suit
unless Plaintiffs are orderéd_to pay Defendants attorney's fees and
costs incurred up to this point. Defendants contend that a
dismissal at this late date ﬁﬁuld be unfair to the Defendants, who

have incurred substantial expense in preparation for trial.

! The discovery cutoff for this case was October 2, 1992.



Defendants also contend that Plaintiff has failed to produce any
witness to establish Defendants' liability.?

Due to the parties inahility to agree on a dismissal of this
matter and the late date of_Pldintiffs' request, the Plaintiff's
motion to dismiss without pﬁﬁjudice is hereby DENIED; the trial
date for this matter is herehy rescheduled for February 22, 1993;
Defendants' application to sttike settlement conference is hereby

GRANTED.

y
IT IS SO ORDERED THIS  -3 —— DAY OF FEBRUARY, 1993.

THOMAS R. BRETT 'S <
UNITED STATES DISTRICT JUDGE

2 At the December 18, 1992, pretrial conference, Plaintiff's
counsel represented to the Cowurt that a neighbor of the Defendant
would testify as to matters establishing Defendants' 1liability.
Based on this representation, Plaintiff's counsel withdrew his
request to file a dispositive motion. Defense counsel now states
that no such witness has been identified or produced for deposition
despite numerous requests.
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IN THE UNITED STATES DISTRICT COURT FOR THE& l
NORTHERN DISTRICT OF OKLAHOMA

7 .C @ b
DONALD EUGENE HAWKES, %v 8 99>

)
- ) Aidy,
Plaintiff, ) ’gﬂrf‘;;{ & Do
) %@g’r
V. ) 92-C-694-B
)
JACK COWLEY, et al, )
)
Defendants. )
ORDER

Now before this Court is Respondent’s Motion To Dismiss (docket #5). The issue

is whether Petitioner Donald Eugene Hawkes has abused the writ pursuant to Rule 9(b)
of the Rules Governing Section 2254 Cases, 28 U.S.C. §2254.! For the reasons discussed

below, the Respondent’s motion is granted.

1. Summary of Facts/Procedural History

On October 19, 1979, Hawkes was convicted of first-degree rape, assault and intent
to kill after former conviction of felonies. He received a 35-year prison sentence.
Petitioner filed a direct appeal and did exhaust his state remedies.

On March 19, 1986, he filed a habeas petition with this Court.? On June 18, 1986,
this Court denied the habeas petition on its merits. See, Exhibit B of Brief In Support Of

Motion To Dismiss (docket #6).

¥ Rute 9(b) states: "A second or successive petition may be dismissed if the judge finds that it fails to allege new or different grounds
for relief and the prior determination was on the merits or, if new or differens grounds are alleged, the judge finds that the failure of the petitioner
10 assert those grounds in a prior petition constituted an abuse of ihe writ"

2 Hawkes alleged 1) erroncous admission of out-af-state wairant info cvidence; 2) violation of due process; 3) equal protecrion rights;
and 4) erroneous jury instructions. See 86-C-170-B.



On August 6, 1992, Hawkes filed the instant habeas petition. He alleges that the
"state failed to meet its burden of proof as to the elements of the corpus delicti and
probable cause during the preliminary hearing." See, Petition (docker #1). Shortly after

Hawkes filed the Petition, Respondent filed this Motion To Dismiss.

II. Legal Analysis

The issue is whether Hawkes has abused the writ. The first question is whether
Respondent has met its burden in pleading abuse of the writ. McCleskey v. Zant, 111 S.Ct.
1454, 1470 (1991). Upon review, the undersigned finds that the burden has been met.?
As a result, the burden shifts to Hawkes to disprove abuse. Id. Explains the Supreme
Court:

| To excuse his failure to raise the claim earlier, he [Hawkes] must show cause

for failing to raise it and prejudice therefrom as those concepts have been

defined in our procedural default décisions...If petitioner cannot show cause,

the failure to raise the claim in an earlier petition may nonetheless be

excused if he...can show that a fundamental miscarriage of justice would

result from a failure to entertain the claim. /d./

To establish cause for failing to bring the claim in the 1986 habeas petition, Hawkes
must show "some external impediment" that prevented him from constructing or raising the
claim. Rodriguez v. Maynard, 948 F.2d 684 (10th Cir.1991).

Hawkes asserts two reasons as to why he did not raise his current claim in his 1986

habeas petition. He first attempts to establish cause by arguing that he received ineffective

3 The Zant Court writes that "the governmen: satisfies this burden if, with clarity and particularity, it notes petitioner’s prior writ history,
identifies the claims that appear for the first time, and alleges thak pesitioner has abused the writ" Id. at 1470, In this case, Respondent clearly
identified Hawkes’ claims in his first habeas, discussed Hawkes® prior writ history and siared that Hawkes had abused the writ, See Respondent's
Brief, pages 25 (docket #6).

* “Where a constitutional violation has probably resulted in the conviction of one who is actually innocent, a federal habeas court may
grant the writ even in the absence of a showing of cause.” Murray. ¥, Carrier, 477 U.S, 478 (1986). Hawkes has made no colorable showing
on this issue. Therefore, a fundamenial miscarriage of justice will nof result if this Court does not examing his habeas petition on the merits.

2



assistance of counsel during trial, on appeal and at the time of his first habeas petition.
Those claims do not constitute cause.®

Hawkes’ second reason for not including the claim in the 1986 petition is what he
describes as a change in existing law. A petitioner may be excused for failing to raise a
claim in a prior habeas petition if the law has been substantively éhanged in the interim.
Worthen v. Kaiser, 952 F.2d 1266, 1268 (10th Cir.1992).

Hawkes asserts that the law supporting his claim was announced on June 13, 1989
in State v. Hammond, 775 P.2d 826 (Okl.Cr. 1989).° He appears to argue that the case

established a rule of law authorizing a Motion To Quash For Insufficient Evidence.” See,

Petitioner’s Objection, page 4. Had this rule been available at the time of his preliminary
hearing -- or at the time of the 1986 federal habeas petition -- Hawkes argues that he
would have raised the instant claim earlier.

This Court finds Hawkes’ argument to be without merit. In Hammond, a defendant
was charged with Assault and Battery. On the morning of his trial, he filed a Motion To
Quash the information based on insufficient evidence. The trial judge sustained the Motion
To Quash, holding that the evidence presented was insufficient. The State appealed the
trial judge’s decision pursuant to 22 Okla. Stat. §§ 1053(1) and 1053(3). The Oklahoma

Court of Criminal Appeals, however, held that 22 Okla. Stat. §§493 and 504 did not

S Howkes has made no showing that ineffective assistance of counsel during trial and on appeal constitutes cause for his failure to add
the instant claim in his 1986 habeas petition. I addition, he et establish cause because of the conduct of an inmate legal assistance prior

to his first habeas petition. See Whiddon v. Dugper, 894 FZJIM 1267 (1Ith Cir. 1990)(poor advice from an inmaie law clerk will not
establish petitioner’s claim of cause.) o

6 This ruling came some three years after Hawkes’ first habwas petition in 1986,

7 Pinpointing Hawkes' argument is difficult. See Peﬁm',z' Objection To Respondent Motion To Dismiss (docker #8).

3
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authorize a Motion To Quash For Insufficient Information. As a result, the State could not

appeal the trial judge’s decisions under §§1053(1) and 1053(3). Id. ar 828.

The case, contrary to Hawkes’ position, does not establish a Motion To Quash

For Insufficient Evidence. In fact, it states the contrary, at least, in relationship to 22 Okla.

Stat. §§493 and 504: "a motion to quash for insufficient evidence is not authorized by

Section 493 or 504." Id. ar 828. The case also notes that motions to quash for insufficient
evidence have been a regular practice in Oklahoma courts "for many years." Id. at 827.
Therefore, this Court finds that Hammond is not a change in the law constituting cause for
Hawkes’ failure to raise the instant claim in the 1986 petition.

HI. Conclusion

Hawkes filed a habeas petition with this Court in 1986. That petition was dismissed
on its merits. Six years later, Hawkes files the instant habeas petition, raising a claim not
raised in the 1986 petition. However, since he has not shown cause and prejudice for his
failure to raise the new claim in his 1986 Petition, the Court finds that he has abused the
writ under Rule 9(b) of the Rules Governing Section 2254 Cases. Therefore, Respondent’s

Motion To Dismiss is GRANTED.

SO ORDERED THIS _ 7 t‘ﬁﬁy of T o4 , 1693,

s -54"::,4 f—mj ' C

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




